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IN THE 


iHnttch States Court of Appeals 
for the district of Columbia 


April Term, 1935 


No. G4S1 


United States Ex Rel Ethel Eure, Appellant 


vs. 


Fannie Borden, Appellee 


BRIEF OF APPELLEE 


STATEMENT OF CASE 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia granting appellee’s 
motion to quash the writ of certiorari issued oulj of the 
lower court November 17,1934, the vacation of pnd the 
setting aside of the writ and judgment. (Rec. pi 13) 



The appellant, who was the plaintiff below, on the 
20th day of March, 1934, filed suit Xo. 2S5-364, in the 
Municipal Court of the District of Columbia, against 
the appellee, who was the defendant below, claiming 
$500.00 as damages caused through the alleged negli¬ 
gence of the defendant. Plaintiff took a voluntary 
non-suit before trial but after the defendant an¬ 
nounced herself ready for trial. 

•/ 

On June 14th, 1934, the plaintiff filed her second suit 
Xo. 291-8S7 in the Municipal Court against the defen¬ 
dant for the same amount and cause. On August 15th, 
1934, this second suit was tried, and at the conclusion 
of the plaintiff’s case—all the testimony having been 
offered by the plaintiff—the defendant moved the 
Court for a dismissal of said cause on the ground that 
the plaintiff failed to make out a case; that the testi¬ 
mony offeree^ by the plaintiff did not support the al¬ 
legations of plaintiff’s bill; there being a wide vari¬ 
ance. The trial court so found but instead of granting 
defendant’s motion, allowed plaintiff to take a volun¬ 
tary non-suit. 

On August 22nd, 1934, the plaintiff herein filed her 
third suit Xo. A-10,760 in the Municipal Court against 
the defendant for the same cause but for $1,000.00, to 
which the defendant filed a general demurrer and 
later a motion to dismiss. The Court dismissed this 
suit of its own motion on the ground of res judicata as 
this suit was against the same parties, for the same 
cause of action and the matters in issue being tried by 
trial in the former suit and a determination or judg¬ 
ment being made thereon. 

The plaintiff thereupon applied to the Supreme 
Court of the District of Columbia for a writ of certio¬ 
rari, (Rec. p. 1) which writ was issued Xovember 17th, 
1934. (Rec. p. 4) Defendant filed a motion Xovember 
26th, 1934, for a quashal of the writ, (Rec. p. 13) which 
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motion was granted February 11th, 1935 and ^he writ 
vacated. (Rec. p. 13) j 

The plaintiff then filed a motion for a second or 
amended writ of certiorari, and after argument of 
counsel representing both parties, the motion teas de¬ 
nied. (Rec. p. 14) 


THE QUESTION PRESENTED 


fmined 
arch 3, 
of ap- 
United 


The question here presented is whether or pot the 
Supreme Court of the District ruled correctly in 
granting the appellee’s motion to quash the |vrit of 
certiorari on the ground that the Supreme C<j)urt of 
the District lacked jurisdiction to review the record of 
the proceedings of the cause as filed and dete 
in the Municipal Court, in view of the Act of M] 

1921, providing an efficient and speedy method 
peal directly from the Municipal Court to the 
States Court of Appeals. Appellee holds tljat the 
ruling of the lower court was correct, although the 
ruling is of far more reaching effect than gt first 
indicated. 

While the question of jurisdiction of the tria} judge 
of the Municipal Court in dismissing the cause was 
raised by appellant in the Court below, the record is 
silent as to what, if any, consideration was giyen by 
the court below as to this phase of the question, jbut as 
the record does show the motion of quashal was grant¬ 
ed,—and presumably for the reason that the Supreme 
Court of the District was without jurisdiction because 
of the adequate remedy by appeal directly to this 
Court as provided for by the Act of March 3, 1921, 
aforesaid,—it may be that the ruling was limited to 
this reason. The court too may have vacated th,e writ 
in the exercise of its judicial discretion. However, it 
can be assumed the court below also found that there 
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was no excess of or want of jurisdiction on the part of 
the Municipal Court in its disposition of the cause, but 
in the absence of any specific ruling as to these points, 
appellee holds that this side of the question is still 
open and therefore moot in so far as the court below 
ruled on the question, and while it is true that the 
court below did not necessarily have to give anv rea- 
son for its action in quashing the writ, yet, as the rea¬ 
son or reasons for the ruling are not clear, in so far as 
the record is concerned, appellee contends that the 
question in reality is dualistie and that all the matters 
raised pro and con as to the jurisdiction of the Court 
below are now subject to a ruling by this Court, espe¬ 
cially when it is considered that the Court below may 
have taken into consideration every jurisdictional 
phase in its action in granting the motion aforesaid, 
and the record not being clear as to any specific reason 
for vacating the writ. 

If the court below did take under advisement all the 
jurisdictional matters, it necessarily took into consid¬ 
eration the want of or excess of jurisdiction of the 
Municipal Court in the original proceeding, and if by 
inference alone, it can be contended that the lower 
court considered the question of jurisdiction in its en¬ 
tirety, and the court below, in view of all the jurisdic¬ 
tional matters raised held that because of the method 
provided for direct appeal from the Municipal Court 
to this Court, it did not have any jurisdiction over the 
case, then the decision of the lower court recognizes 
that it is without jurisdiction in any action instituted 
in the Municipal Court. By this reasoning, therefore, 
the question in its entirety elevates the question to one 
of great importance in this jurisdiction. 

Appellee holds that the court below properly grant¬ 
ed her motion to quash the writ of certiorari as a 
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cause, and no property right could be established and 
fixed until either the Court or jury assessed damages 
in favor of the appellant, and it is only after such a 
finding could it be said that a property right exists. 
No such rights exist in this jurisdiction in this char¬ 
acter of case prior to a judicial determination, as the 
appellant herself cannot create such a right, dnd be¬ 
fore a judicial determination of her case, her suit 
amounts to nothing more than a series of allegations. 
Under Sec. 121 of Ch. 6 of Title 24, p. 32G of the code, 
property rights in certain classes of cases are desig¬ 
nated, but no such right exists in favor of the appel¬ 
lant until after a court or jury so linds. 


As to the tenth assignment, no comment is 


sarv. 


neces- 


As to the ninth assignment, appellant had a Remedy 
by appeal to this court, as is provided by the Act of 
Congress, approved March 3, 1921, (41 Stat. L. pt. 1, 
pp. 1310-12) and rule XXIX of this Court promul¬ 
gated in pursuance of the Act, and as her fourth as¬ 
signment counters her ninth, the fourth assignment is 

the onlv one over which we are concerned, and ai here- 
* ' 

tofore stated, this question being dualistic, both points 
will l)e argued concurrentlv rather than by a separate 
treatment of each. 


JURISDICTION OF OUR LOCAL COURTS 


By the Act of March 3, 1901, (31 Stat. 1189) 
ing a code of law for the District of Columbia 
provided by sec. 1, ch. 1, that— 


creat- 
, it is 


“the common law, all British statutes in fojrce in 
Marvland on the 27th day of February, j 1801, 
shall remain in force except in so far as 


X * # 
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the same are inconsistent with, or are replaced by, 
some provision of this code.” 


Under sec. 2, it is further provided that— 

“the judicial power in the District shall continue 
as at present to be vested in — First: Inferior 
Courts, namely, justices of the peace, * * 


Sec. 8, provided that— 

“the Supreme Court of the District of Columbia 

in general term shall make rules regulating the 

practice and pleading before justices of the peace, 

and in relation to appeals from their judgments, 

not inconsistent with law * * * . Provided. 

That ip all cases of concurrent jurisdiction the 

defendant mav remove the case for trial into the 

* 

Supreme Court of the District by a writ of certio¬ 
rari * * * 

Sec. 9. Jurisdiction— 

“The said justices of the peace shall have juris¬ 
diction in all civil cases in which the amount 
clamed to be due for debt or damages arising out 
of contract, express or implied, or damages for 
wrongs or injuries to persons or property, does 
not exceed three hundred dollars, * * * and 

said jurisdiction shall be exclusive when the 
amount claimed for debt or damages or the value 
of personal property claimed does not exceed fifty 
dollars, and concurrent with the Supreme Court 
when it exceeds fifty dollars.’’ 

By the Act of Feb. 17, 1909, (35 Stat. 623) changing 
the name of this inferior court from Justice of the 
Peace to the Municipal Court of the District of Colum¬ 
bia, the jurisdiction of this Court was increased from 
$300. to $500. in the 
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‘‘class of cases over which it had jurisdiction im¬ 
mediately prior to the passage of this act; that 
said jurisdiction shall be exclusive when the 
amount claimed for debt or damages or the value 
of personal property claimed does not exceed one 
hundred dollars, and concurrent with the Su¬ 
preme Court of the District of Columbia ydien it 
exceeds one hundred dollars and is not inj excess 
of $500., with the same right to remove any case 
by certiorari, as heretofore, in cases of concurrent 
jurisdiction.” 

By these two Acts and up to the time of );he ap¬ 
proval of the Act of March 3,1921, the Suprem^ Court 
of the District, in addition to the authority to issue the 
common law writ of certiorari, also had the vested au¬ 
thority to issue the statutory writ of certiorari in 
cases in which it had concurrent jurisdiction with the 
Municipal Court. Up to March of 1921, the Supreme 
Court of the District had appellate jurisdiction over 
cases in the Municipal Court and no question can be 
raised as to the supervisory power the Siipreme 
Court of the District had over the Municipal Cj)urt by 
reason of its appellate jurisdiction. Aside fr^rn the 
statutory writ, no definite provision was made by 
statute prescribing the functions of or regulating the 
procedure by, certiorari in this jurisdiction, so that we 
necessarily are obliged to resort to the common law 
for its purpose. 31 Stat. 1191. Degge vs. Hitchcock, 35 
App. (D.C.) 218. 

While the Supreme Court of the District siill has 
the power to issue the common law writ of certiorari, 
yet this prerogative has been greatly limited in recent 
years and now is applicable only in special instances 
and will lie only to inferior courts or special tribunals 
exercising judicial or quasi judicial functions, such as 
special officers and boards. (Degge vs. Hitchcocjk, (su- 
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pra) District of Columbia vs Brooke, 29 App. (D.C.) 
563. 

The purpose of the writ is to bring the proceedings 
of these inferior courts and special tribunals into the 
Supreme Court of the District for review as to the 
jurisdiction of the subject-matter or to ascertain 
whether or not its jurisdiction had been exceeded, or 
whether a party aggrieved had been deprived of a 
right or a burden was imposed upon him or his prop¬ 
erty, without due process of law. It is in the nature of 
a writ of error, but it does not, like the latter, go to er¬ 
rors of judgment that may have been committed in the 
process of the exercise of an existent jurisdiction. 
Harris vs. Barber, 129 U. S. 366-372. 

However, by the Act of March 3, 1921, (41 Slat. 
1310) the jurisdiction of the Municipal Court was 
again enlarged, this court being given exclusive juris¬ 
diction in civil cases— 

“in which the claimed value of personal property 
or the debt or damages claimed * * * does 

not exceed $1,000., namely, in the classes of cases 
over which the court had jurisdiction immediately 
prior to the passage of this Act, and in actions for 
the recovery of damages for assault, assault and 
battery, slander, libel, malicious prosecution and 
breach of promise to marry.” 

It is also provided by this Act that— 

“the concurrent jurisdiction of the Supreme 
Court of the District of Columbia in any such case 
and the right to remove such cases to said Su¬ 
preme Court by the statutory writ of certiorari, 
are hereby abolished, and * * * That here¬ 

after no appeal shall lie from the Municipal Court 
to the Supreme Court of the District of Columbia. 
If in any case in the Municipal Court an exception 
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is taken by any party to any ruling or instruction 
of the Court on matter of law the exception shall 
be reduced to writing and stated in a bill of jexcep- 
tions with so much of the evidence as may ^>e ma¬ 
terial to the question or questions raised, and such 
bill of exceptions shall be settled and signed by 
the judge within such time as may be prescribed 
by the rules of said court. Any party aggrieved 
by any final judgment of said court may seek a re¬ 
view thereof by the Court of Appeals of the Dis¬ 
trict of Columbia by petition under oath setting 
forth concisely but clearly and distinctly the na¬ 
ture of the proceeding in said court, the trial and 
judgment therein and the particular ruling or in¬ 
struction upon matter of law to which exception 
has been taken, said petition to be presented to 
any Justice of the Court of Appeals within ten 
days after entry of such judgment and with such 
notice to the opposite party as may be required by 
rules of said Court of Appeals. If the justice 
shall be of opinion that such judgment ought to be 
reviewed a writ of error shall be issued from the 
Court of Appeals to the Municipal Court which 
shall send to the Court of Appeals, within such 
time as may be prescribed by that Court, a tran¬ 
script of the record in the case sought to be re¬ 
viewed; and the Court of Appeals shall review 
said record and affirm, review, or modify the judg¬ 
ment in compliance with law. 


Here we find the repeal of the statutory writ, afnd as 
nothing further is said as to the writ, the Supreme 
Court of the District still has the power to issue the 
common law writ in certain cases, not inconsistent 
U'ith or replaced bp law. 


Congress also by this Act made the Municipal 
Court a Court of Record, giving it exclusive jurisdic¬ 
tion in certain classes of cases, and answerable orfly to 

l 

the United States Court of Appeals. Appellee ifiain- 
tains that any supervisory power heretofore existent 
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or exerciser! by the Supreme Court of the District over 
the Municipal Court icas by this Act repealed , with the 
exception of its power to issue an injunction or re¬ 
straining order staying a pending proceeding in said 
Municipal Court because of some issue in said proceed¬ 
ing being involved in or allied to a cause pending in 
said Supreme Court of the District, and its power to 
hear charges of misconduct of any judge of said court 
and to remove him from office for cause shown. Title 
IS, c. 3. s. 51, p. 102, 1). C. Code. 

Pursuant to the Act of March, 1921, this Court pro¬ 
mulgated Rule XXIX governing the review of judg¬ 
ments from the Municipal Court, in part as follows: 

“A party applying for a writ of error to the 
Municipal Court * * * shall immediately af¬ 

ter filing his application in this court give notice 
to the dther party interested in the filing of the 
same * * * . 

In the event of the denial of the application for 
a writ of error by any justice of this court the 
clerk shall, in writing, notify the Clerk of the Mu¬ 
nicipal Court of such denial. 

The writ of error when allowed shall be issued 
by the clerk and shall be directed to the judge of 
the Municipal Court who tried the case and made 
the rulings excepted to. Upon receipt of the writ 
bv the clerk of that court, he shall at once issue 
notice to the defendant in error, or his counsel, 
notifying him of the allowance of the writ, and 
that he be required to appear in this court to de¬ 
fend and maintain the rights of the defendant in 
error, * * * . When a writ of error is is¬ 

sued it shall be the duty of the plaintiff in eri’or 
* * * to produce and file with the clerk of this 

court a transcript of record of the case, certified 
under the seal of the Municipal Court * * * . 

The clerk of this court upon the receipt of the 
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transcript of record from the Municipal Court 
shall docket the case, in regular order of recep¬ 
tion, on the general docket. * * * ” 

CERTIORARI AND APPEAL 

Certiorari is a common-law prerogative writ issued 
from a superior court directed to one of inferior juris¬ 
diction, commanding the latter to certify and rexurn to 
the former the record in the particular case. 1^: is an 
extraordinary remedy resorted to for supplying de¬ 
fects of justice in cases obviously entitled to redress, 
and yet unprovided for by the ordinary forms ^)f pro¬ 
ceedings. The purpose of the writ is twofold; 

(a) as an appellate proceeding for the re-examina¬ 
tion of some action of an inferior tribunal, 
and 

(b) as an auxiliary process to enable the court to 
obtain further information in respect to some 
matter already before it for adjudication. 

The usual, and in some jurisdictions the only, office 
of the writ is to inquire into and review determina¬ 
tions made without jurisdiction or in excess of the jur¬ 
isdiction conferred. Maury vs. Hitchcock, 35 App. 
(I). C.) 228. Degge vs. Hitchcock, (supra) Zinkhamvs. 
Linaweaver, 34 App. (D. C.) 19. U. S. vs. West, 34 
App. (I). C.) 12. 

The general rule is that the writ does not lie it there 
is an adequate remedy by appeal, writ of error or ex¬ 
ceptions. This rule, however, is modified in some 
states where there is want or excess of jurisdiction, 
and it has been expressly held in the District <f>f Co¬ 
lumbia that want or excess of jurisdiction is ground 
for the writ, although appeal lies. U. S. vs. West (su¬ 
pra) and Zinkham vs. Linaweaver, (supra). 
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As the U. S. vs. West case affected another inferior 
court and one of very limited jurisdiction, and decided 
this question some 25 years ago, and the Municipal 
Court of the District since having its jurisdiction in¬ 
creased and the making of that court a court of record, 
appellee seriously doubts that the Supreme Court of 
the District in view of the Act of March 3, 1921, would 
now issue the common law writ of certiorari in cases 
filed in the Municipal Court where that court was with¬ 
out jurisdiction or where it exceeded its jurisdiction. 


Although the granting or refusal of the writ rests 
in the sound judicial discretion of the court, it may ho 
stated as a general proposition that the writ will be 
refused where then' is smother adequate remedy 
open to the petitioner for review. Universal Motor 
Truck Co. vs. Universal Motor Co. 41 App (D.C.) 2G1. 
Mark vs D. C. 35 App. (D.C.) 574. Georgetown Pres. 
Church vs. D. C. 34 App. (D.C.) GOO. 

Except where made so by statute, certiorari is not 
a writ of right, but issues only on special cause shown 
to the Court to which application is made, and the 
court is vested with judicial discretion to grant or re¬ 
fuse the writ as justice may seem to require. I), of C. 
vs. Witner, 39 App. (D.C 1 .) 334. Mark vs. 1). C. (su¬ 
pra). Georgetown Pres. Church vs. 1). C. (Supra). 
D. C. vs. Brooke, 29 App. (D.C.) 5G3. 

This rule applies equally well where want or excess 
of jurisdiction is the ground for the writ. Billings vs. 
Field, 36 App. (D.C.) 16. It is a rule of almost uni¬ 
versal application that the writ will not issue in those 
eases in which there is a plain, speedy and adequate 
remedy by appeal, (Billings vs. Field, supra. Barber 
vs. Harris, 18 App. D. C. 586. D. of C. vs \\ ash. Gas 
Lt. Co. 14 App. D. C. 343), or writ of error. Brawshaw 
vs. Earnshaw, 11 App. 
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erly issued by the Supreme Court of ihe Dis¬ 
trict.” 

While the instant case is not at all parallel to the 
West case because the Municipal Court did have juris¬ 
diction over the parties and subject-matter, yet had 
the Municipal Court lacked jurisdiction, it may be that 
this Court would hold as in the West case that “the 
writ can be substituted for an appeal,” although ap¬ 
pellee contends that in as much as the Municipal Court 
is now a court of record and adequate provision is 
made for appeal, as heretofore shown, this Court alone 
has the right to determine the question of leapt or ex¬ 
cess of jurisdiction. 

In the case of Billings vs. Field (supra) which was 
an appeal from a judgment of the Supreme (pourt of 
the District in a certiorari proceeding quashing a de¬ 
cision of the Commissioner of Patents, whichl revived 
a patent application filed by Howard N. Colrhan, and 
also quashing an interlocutory proceeding between 
Column and the appellee Field, and granting certain 
incidental relief, this Court held that if “there is 
another adequate remedy available, the writ will not 
be granted.” This was also held in Georgetown Pres. 
Church vs. D. C., (supra). Mark vs. D. C. (supra). 
Universal Motor Truck Co. vs. Universal Mbtor Co. 
(supra). 

The points raised in this case are probably more 
germane to the points involved in the instant case 
than any other decided in this jurisdiction, a^ by the 
Act of Feb. 9, 1893, (27 Stat. at L. 434) creating our 
Appellate Court, the jurisdiction of the general term 
of the Supreme Court of the District over appeals 
from the Commissioner of Patents was transferred to 
our Appellate Court, with the provision that “any 
party aggrieved by a decision of the Commissioner of 
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Patents in an interference case may appeal therefrom 
to said Court of Appeals.” 

This is exactly what Congress did when it passed 
the Act of March 3, 1921, enlarging the jurisdiction of 
the Municipal Court and making it a court of record 
and providing a method of appeal directly to this 
Court. By this Act the appellate jurisdiction of this 
Court was increased or extended and at the same time 
the appellate jurisdiction of the Supreme Court of the 
District over the Municipal Court was repealed, there¬ 
by, appellee contends, depriving the Supreme Court of 
the District, supervisory control over the Municipal 
Court, and incidentally, the rigid to issue the common 
law writ of certiorari in any proceeding in this in¬ 
ferior court i Congress, no doubt, had this in mind 
when it passed this Act as the intent is clear. 

This Court stated in the Billings vs. Field case (su¬ 
pra) that— 

“the onlv excuse * * * for invoking this 

common-law remedy is that relief by appeal will 
be less efficient. We are fullv convinced that an 
appeal will afford as speedy and adequate redress 
as will be accomplished by certiorari. If proceed¬ 
ings in the Patent Office are to be interrupted by 
certiorari when there is an equally adequate rem¬ 
edy by appeal it is clear that an additional tribu¬ 
nal not contemplated by the statute, namely, the 
Supreme Court of the District, will be interposed 
between the tribunals of the Patent Office and this 
Court. In other words, instead of appeals coming 
direct tq this Court an aggrieved person by re¬ 
sorting to the writ of certiorari will be enabled to 
prolong the contest by first taking the ease to the 
Supreme Court. If such a practice should obtain, 
appeals in every instance would probably be pros¬ 
ecuted from that Court to this, as otherwise, when 
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parties were sent back to the Patent Offic^ they 
might find some important it* not controlling ques¬ 
tion finally settled on the certiorari proceeding by 
a Court having no general jurisdiction overjques- 
tions arising in the Patent Office. It appearing 
that an equally efficient remedy by appeal was 
open to appellee when he filed his petition fcfr the 
writ of certiorari, the trial Court should havp dis¬ 
missed his petition. The judgment will therefore 
be revised, and the cause remanded for farther 
proceedings.” 

i 

From this ruling, inference is gathered that if the 
Commissioner of Patents had exceeded his authority 
in the hearing of a case before him, that this Court is 
the only tribunal where such ruling might be reviewed, 
and that a writ of certiorari issuing out of the Su¬ 
preme Court of the District is not the proper rejmedy 
or proceeding for such review, as said Court is 'abso¬ 
lutely without any jurisdiction over such causes. 
Should appellee’s interpretation be well-founded, then 
she can rightfully assume that where the Municipal 
Court exceeded its jurisdiction in any case before it, 
certiorari will not lie as there is by statute provided 
an equally efficient and adequate remedy by appeal to 
our Court of Appeals for any redress . 

i 

As stated previously, the Supreme Court of th<^ Dis¬ 
trict still retains the right to issue the commoh law 
writ of certiorari, but only in certain cases. Where 
some board, bureau or other quasi-inferior tribunal 
is created with no appellate provision, the writ will 
issue out of the Supreme Court of the District, and 
the writ is proper to bring up for review the legality 
of a tax assessment made by a taxing board, or a 
special assessment imposed to reimburse the imjnici- 
pality for money expended by authority of law Upon 
the property burdened with the assessment, or to re- 
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view the return of service thereon. 1). C. vs. Witmer, 
39 App. (D. C.) 334. Degge vs. Hitchcock, 299 U. S. 
1G2, 171. Universal Motor Truck Co. vs. Universal 
Motor Co. (supra). Mark vs. D. C. (supra) and sim¬ 
ilar questions. 


CONCLUSION 

It is respectfully submitted that the lower Court 
was correct in granting appellee’s motion for the 
quashal of the writ of certiorari and the resultant va¬ 
cation and setting aside of the writ as there was open 
to appellant a plain, speedy and adequate remedy by 
appeal to this Court for any grievance appellant might 
have presumably suffered by the ruling of the Munic¬ 
ipal Court. 

If this Court will rule on the second portion of the 
question, it is further submitted that the Supreme 
Court of the District is now without jurisdiction to re¬ 
view the record of any proceeding in the Municipal 
Court through the process of the common law writ of 
certiorari for the reasons herein before stated, and 
that it no longer has anv discretionarv prerogative as 
to the issuance or non-issuance of the writ insofar as 
the Municipal Court is concerned. 

Respectfully submitted, 


Charles E. Morgaxstox. 
Attorney for Appellee. 


Julv, 1935. 
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